
Employment discrimination and 
retaliation in North Carolina 
WHAT EMPLOYERS CAN AND CANNOT DO 

North Carolina is an “at will” employment state. This is a 
confusing concept to many people. Under what 

circumstances can an employer discipline or fire an 
employee? When would discipline or firing be against 
the law? 

The laws that govern employment cases are complex 
and scattered all over the federal and state statutes, 
regulations, and cases. It’s understandable that the 
average employer or employee may not understand his 
or her rights and obligations. 

This paper is: 

This paper is a resource. It is intended to give the 
reader a general idea of when a situation may be 
actionable, or when pursuing action may be fruitless. 

You should use this paper as you would use a rough 

sketch of a castle you were looking to defend from 
attack. Such a sketch could provide a helpful overview 
of your territory, but you would want to verify the details 
before the other army showed up. 

This paper is not: 

This paper is not legal advice. It is not a direct 
communication from Hensel Law to you, and the fact  
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that you are reading it does not create an attorney-
client relationship. 

This paper is not updated daily. Look at the revised 
date on it. It is just off to the left there. As of that date, 
this paper was a broad-strokes view of the law. Laws 
change, and parts of this paper may become outdated 
before its next revision. 

This paper is not meant to be the basis upon which you 

file a claim against your employer, or the basis upon 
which you defend a lawsuit. If you cite to this paper, a 
judge will ignore it. If you rely exclusively on information 
in this paper when you file a lawsuit, it may not serve 
you well. 

This paper is not a comprehensive view of every 
employment law in North Carolina. Notably, we will not 
cover wage and hour laws in this paper, except as they 

relate to retaliation. We will also not cover safety laws, 
unemployment benefits, and other laws that may apply 
to your situation. 

This paper is not a replacement for a lawyer. 
Employment claims are complex, and plaintiffs will often 
find that the company has hired an employment lawyer 
that knows all of this and more. If you believe that you 
are have or are facing an employment law claim, 
SPEAK WITH A LAWYER. 
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So what does “at will” employment 
mean, anyway? 

“At will” employment (not to be confused with “right to 
work,” which is an organized labor term not covered 
here) means that employers can hire, fire, promote, 
demote, discipline, and reward employees for almost 

any reason whatsoever. The reason can be good, bad, 
arbitrary, mean, false, stupid, or wrong. It does not 
matter. 

Employers cannot, however, take adverse employment 
actions against their employees for illegal reasons. 

If you have an employment contract for a definite 
employment term, you may not be “at will.” 

Some reasons that are not illegal: 

 the employer doesn’t like you for personal 

reasons; 
 you like a different TV show than the employer 

and he/she wants to hire someone who likes the 
same TV show; 

 you did something small and the employer 
completely overreacted; 

 the employer is jealous of your new 

car/jewelry/etc.; 
 your sports team beat the employer’s sports 

team and now he/she is taking it out on you; and 
 “I don’t know the reason, but it isn’t fair.” 

“‘At will’ 
employment . . . 

means that 
employers can hire, 

fire, promote, 
demote, discipline, 

and reward 
employees for 

almost any reason 
whatsoever." 
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 Some reasons that are illegal (covered in 
more detail below): 

 the employer thinks your religion is evil; 

 you filed a complaint of discrimination and are 
facing retaliation; 

 anything that can be described as “racism;” 
 the employer thinks that people from a certain 

country—including you—are lazy and dishonest; 
and 

 the employer wants younger people in a 
position and refuses to promote older, more 
experienced employee. 

 

Laws that make discrimination illegal 

Many state and federal laws prohibit employment 
discrimination in North Carolina. Here, we will examine 
the types that we see most frequently in our practice. 
Again, this is a discrimination paper, and we will not 
discuss several laws that protect employees outside of 
the discrimination context. Even further, there are some 

laws that are so rarely used that we will not cover them 
here. 

In short, there are more laws than these.  

Groups against whom it is illegal to discriminate are 
called “protected classes.” 

 

 

“Groups against 
whom it is illegal to 

discriminate are 
called ‘protected 

classes.’” 
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 Title VII of the Civil Rights Act of 1964 

This is the law that most people about when they think 
of employment discrimination. Title VII creates 
protected classes based on: 

 race; 
 color; 
 religion; 
 sex; and 
 national origin. 

Several laws have modified these categories to create 
protected classes based on other related 
characteristics, such as pregnancy.  

Finally, case law and recent guidance from the United 

States Equal Employment Opportunity Commission (a 
long name that we will call “EEOC” for short) seems to 
suggest that sexual orientation is a protected class, as 
well. 

The Age Discrimination in Employment Act 

The Age Discrimination in Employment Act (which we 
will call the “ADEA”) protects employees over 40 from 
discrimination. 

The Americans with Disabilities Act 

The Americans with Disabilities Act (which we will call 

the “ADA”) protects employees with disabilities from 
discrimination. It also protects people from 
discrimination based on their association with a person 
who has a disability. 

Protected Classes: 
 Race 
 Color 
 Religion 
 Sex 
 National Origin 
 Age 
 Disability 
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A disability is defined as a physical or mental condition 
that “substantially limits” a “major life activity” or “major 
bodily function.” 

“Major life activities” include caring for oneself, 
performing manual tasks, seeing, hearing, eating, 
sleeping, walking, standing, lifting, bending, speaking, 

breathing, learning, reading, concentrating, thinking, 
communicating, and working. 

“Major bodily functions” include functions of the 
immune system, normal cell growth, digestive, bowel, 
bladder, neurological, brain, respiratory, circulatory, 
endocrine, and reproductive functions. 

This is a very broad definition. To shorten it, just 
remember that if you think a condition counts a 
disability, you are very likely correct. 

The Family Medical Leave Act 

The Family Medical Leave Act (which we will call the 
“FMLA”) provides for unpaid, job-protected leave for up 
to 12 weeks per year. It covers all public employers and 
schools, as well as private employers who employ 50 
or more people. 

To be eligible for the leave, employees must have 
worked for at least 12 months, they must have worked 

at least 1,250 hours in the past year, and they must 
work in a location where the employer has at least 50 
employees in a 75-mile radius. 

 

 

“A disability is 
defined as a 

physical or mental 
condition that 

‘substantially limits’ 
a ‘major life 

activity’ or ‘major 
bodily function.’” 
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 North Carolina Public Policy 

It is illegal to fire an employee for a reason that is 
against the public policy of North Carolina. Of course, 
this raises the question, “What is the public policy of 
North Carolina?” Unfortunately, that is a very difficult 
question to answer. 

Courts have found that definitions for “public policy” 
can come from a lot of places. However, the most 
common place they find public policy is in the laws of 

the state. Generally, there are four kinds of public 
policy claims: 

1. an employee’s refusal to break the law gets him 
or her fired; 

2. an employee is fired for performing a legally 
mandatory obligation; 

3. an employee is fired for exercising legal rights or 
privileges; and 

4. an employer violates a law specifically creating a 
protected class of employee under public policy. 

These are very broad categories, and not every type of 
activity that could potentially fall into those categories is 
covered. Only an experienced employment lawyer can 
tell you definitively if you have a public policy claim; 
there are scholarly papers that cover over 40 pages of 
excellent writing and still only scratch the surface of this 
topic. 

 

 

 

“Only an 
experienced 

employment lawyer 
can tell you 

definitively if you 
have a public policy 

claim.” 
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Laws that make retaliation illegal 

Here again, we will only examine some of the more 
common laws that make retaliation illegal. There are 
more. However, “retaliation” as a general concept is not 

illegal if it is not covered by a particular law. An 
employer can “retaliate” against an employee quite 
legally for many different types of behavior where it 
may seem unfair. This is because of our “at will” 
employment policy in North Carolina. 

Actions for which it is illegal to retaliate against an 
employee are called “protected activities.” 

If an employer seeks to retaliate against a party or a 
witness for a party who has an attorney, the attorney 
can often get the Court to stop the retaliation, to make 
the employee whole, and to pay the attorney’s fees for 
bringing the motion. 

Most of the discrimination laws 

Filing—or even threatening to file—a complaint of 
discrimination is a protected activity. Participating in the 
investigation or prosecution of a discrimination case is 

a protected activity. Employers cannot legally retaliate 
against anyone who takes part in a discrimination case 
in any capacity. 

Employers often ignore this. We often tell people that 
our most common case is one where an employee 
brings a discrimination claim (often one that won’t win),  

“Actions for which it 
is illegal to retaliate 

against an 
employee are 

called ‘protected 
activities.’” 
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 and one of the employer’s managers reacts poorly and 
disciplines or fires the employee. This is true. 

The first thing that an employer should do upon 
receiving notice of a discrimination complaint is consult 
with an attorney. Not only will this start the employer off 
on the right foot, but it should help to stop any future 
mistakes. 

The North Carolina Retaliatory Employment 
Discrimination Act 

That is a very long name. We will call it “REDA.” REDA 
protects employees and witnesses from retaliation for 
taking part in several activities. The most common 
activities covered are worker’s compensation 
complaints, wage and hour complaints, and complaints 

to the North Carolina Department of Labor’s 
Occupational Safety and Health Division. 

 

So something illegal has happened. 
What now? 

If an employee believes that they are the victim of 
illegal activity, there is a very specific deadline he or 
she must meet and often a very specific channel he or 
she must follow. Failure to meet the deadline and 
follow the channel may result in the employee losing 
his or her claim. 

 

Protected Activities: 
 Filing a 

discrimination 
complaint 

 Filing a safety 
complaint 

 Filing a 
complaint 
about wages 

 Filing a 
worker’s 
compensation 
claim 
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 The deadline 

The deadline for bringing a legal case is called the 
“Statute of Limitations.” We will shorten that to “SoL.” If 
an employee fails to meet his or her SoL, it is likely that 
he or she will lose the case outright. 

For Title VII, the ADA, the ADEA, and REDA, the SoL is 
180 days from the discriminatory event. This may be 
extended by “continuing violations,” but it is not wise to 
wait. The 180-day deadline can pass before many 
employees even begin their search for an attorney. 

For other claims, the SoL is generally a year or more. 

However, potential claimants should speak to an 
attorney as quickly as possible, because even a small 
delay can cause memories to fade, and because it is 
never wise to test the SoL. 

The route employees must take 

Title VII, ADA, and ADEA claimants must file a complaint 
with the EEOC before they can file a case in court. 

REDA claimants must file a complaint with the North 
Carolina Department of Labor before they can file a 
case in court. 

At the end of the EEOC or Department of Labor 
investigation, the EEOC or Department of Labor may 
get a remedy for the claimant. Alternatively, they may 
issue a Dismissal and Notice of Right to Sue, which 
allows the claimant to file a lawsuit in court. 

 

“For Title VII, the 
ADA, the ADEA, and 
REDA, the Statute of 

Limitations is 180 
days from the 
discriminatory 

event.” 
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 Most other cases may file directly in court without going 
through an agency, although there is often an optional 
agency path they can take before going to court. 

 

What can a victim of discrimination or 
retaliation recover? 

There is considerable recovery available to victims of 
employment discrimination or retaliation. The types of 
recovery fall into three general categories: monetary, 
compensatory, and exemplary. 

Monetary damages 

Monetary damages are damages for lost pay. Monetary 
damages are generally uncapped, and include: 

 Back pay; 
 Front pay (the difference between what you 

make now and what you made, going forward); 

and 
 Pre-judgment interest. 

Compensatory damages 

Compensatory damages are intended to make the 
victim “whole.” They are also referred to as “actual” 

damages. These damages are harder to measure than 
monetary damages, and include relief for: 

 Emotional distress; 
 Pain and suffering; 
 Permanent disability; 

“There is 
considerable 

recovery available 
to victims of 
employment 

discrimination or 
retaliation. The 

types of recovery 
fall into three 

general categories: 
monetary, 

compensatory, and 
exemplary.” 
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  Mental impairment; and 
 Medical bills. 

Exemplary/Punitive damages 

Punitive damages are awarded in cases where there is 
malicious wrongdoing to punish or deter the employer 
or other employers from engaging in the same 
behavior. Exemplary damages can include a difficult to 
calculate punitive amount, or they can be “liquidated” 
damages, limited to the amount of the actual and 

compensatory damages, depending on what law the 
employer violated. 

Employers have various defenses available against 
punitive damages, so they are significantly more rare 
than the other categories. However, a particularly bad 
actor may still be liable, despite other defenses. 

 

Final notes  

As an employer or an employee, the sooner you get an 
employment lawyer involved in your case, the better. 
Lawyers do not like taking over cases that have been 
mishandled before they came on, as it can decrease 

the chance of success. If you believe you have an 
employment case, contact a lawyer immediately. 

“If you believe you 
have an 

employment case, 
contact a lawyer 

immediately.” 
 
 
 

Call us! 
(336) 218-6466 
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